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General Comments

Section 613(a) provides for a decrease in the expenses
of mining in computing taxable income from the property equal
to so much of any gain which (1) is subject to reporting under

Section 1245 and (2) is properly allocable to the property.
The Senate Finance Committee Report No. 1881 (C.B. 1962-3, P.806)

states with respect to this subject that this "is accomplished
by reducing the deductions taken into account with respect to
the expenses of mining

used in computing the taxable income

from the property, by the portion of any gain treated as

ordinary income."

Proposed Regulations Section 1.613-4(b)(4)

sets forth a general rule to be applied in the case of aggre

gations and deaggregations to the effect that the right to
apply and such decrease "shall follow the mineral property to

which the adjustments reflected in the adjusted basis of Section
1245 property disposed of were allocable through aggregations
and deaggregations."

In the case of operating mineral Interests

in mines a taxpayer may elect under Section 614(c) "(for all

purposes of this subtitle)" to make the aggregations referred
to in that section and if such an aggregation is elected all

- 2 -

such interests which comprise any one mine or any two or more
mines shall be treated as one property.

It seems, therefore,

that the reduction of expenses of mining for "Section 1245
gains" is to be made as applied to "the property" and that such
term in the case of an aggregation of mineral interests refers

to one mine or any two or more mines treated as one property.

This should be the intent of Proposed Regulations Section

1.613-4(b)(4).

However, this is not the result in example

(2) of subparagraph (6).

(Emphasis supplied)

- 3 Specific Comments

Section
1.613-4(b) (6)
Example 2

This example states that B, the taxpayer, in 1964

"elected under Section 614(c) to aggregate and treat
as one property mines Nos. 1 and 2."

Such election

by the terms of the statute results in the aggregation

of mines Nos. 1 and 2 "(for all purposes of this
subtitle)" .

For example, if, in 1964, the gross

income from mine No. 2 was less than the "depreciation
adjustment" for that year applicable to Section 1245

property used on mine No. 2, such excess "depreciation
adjustment" would have reduced the gross income and

taxable income on mine No. 1 (to the extent thereof),
thereby limiting the percentage depletion on mine
No. 1.

This result is consistent with aggregation of

the two mines into one property.

However, it is

stated in Example 2 that, when Section 1245 gain is

realized, the "depreciation adjustments" allocable
to mine No. 2 ($400) do not result in a tax benefit
to B (through decrease in the amount of mining

expenses), because mine No. 2 was sold in a taxable
year (1964) preceding the taxable year (1966) in

which the gain subject to Section 1245 treatment
arose.

This result is not proper because the

election under Section 614(c) to aggregate and treat
as one property mines Nos. 1 and 2 makes it mandatory

to apply the allocable "depreciation adjustments" in
decrease of the expenses of mining of both mines
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adjustments in their entirety to decrease the

expenses of mining applicable to mine No. 1.

In

other words, following the sale of mine No . 2 in

1964, the "depreciation adjustments" of $400

allocable to that mine should be available as a tax
benefit to B in 1966 by recognition in the determina
tion of taxable income from mine No. 1, just as (in

our example given above) an excess "depreciation
adjustment", relative to Section 1245 property used

on mine No. 2 in 1964, acted to limit the precentage
depletion applicable to mine No. 1.

.613-4
1
(b)(1)
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(Emphasis Supplied)

On the basis of the foregoing General Comment and
Specific Comment, this portion of the subparagraph

should be deleted together with any necessary
editorial changes.

